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cassation procedure to be declared as invalid as early as in the cassation, I find
it simply cynical. In the end, what we see in today’s paradigm of procedural law,
appeals are submitted against what has happened in a court of earlier instance,
rather than provisions of a future procedure. However, to give a quick conclusion
to this article, I would agree with a compromise as the last resort, i.e. to introduce
a provision (which in my opinion would be completely unprecedented) that pro-
vides for such possibility of challenge in all branches of our judicial procedure in
the future. If the legislator indeed establishes such provision, the problem can be
considered as resolved, at least in a way. Not before.
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PRACTICE OF CONSTITUTIONAL
REVIEW 2016 — VIEWPOINT OF AN
ADVOCATE?

Martin Triipan,
sworn advocate

I would like to begin by explaining why there is a question mark at the end of
the title. When I was asked to discuss the topic of constitutional review from
the viewpoint of an advocate, I was struck by the question whether an advocate
should represent some clearly special or even extreme view. In criminal procedure,
the accusation and defence functions are clearly opposed to each other, and this
is probably the reason why in case of an advocate or prosecutor’s written work
concerning criminal procedure, even I have certain stereotypical assumptions of
what they might include. However, when it comes to this topic, even those legal
professionals who normally stick to their established beliefs should be able to find
a common ground, given that constitutional review is a so-called horizontal topic
that touches on all legal branches and all types of judicial procedures.Views can
be changeable in this question, since based on a procedural position, the same
person might on one occasion talk about the need for a deeper constitutional
review with regard to a specific dispute, while on another occasion the same
person might try to convince the court that the opposing party’s claims regarding
the unconstitutional nature of the matter are merely an exaggerated procedural
ploy. Therefore, I doubt constitutional review being a topic where the writer’s
profession, be it a judge, a prosecutor, or an advocate, needs to be emphasised. I
will let the reader be the judge and assess to what extent an advocate’s viewpoint
still shows in this piece.

A coin and its two sides

In order to justify the title, I considered which topic should definitely be raised
from the viewpoint of an advocate. Due to its relevance, such topic would defi-
nitely be the payment for state legal aid, and more generally, the compensation
of procedural expenses. The Bar Association has repeatedly pointed out that with
the present funding, the state legal aid system is not sustainable. As a practitioner,
I strongly doubt whether fixed payment rates can sufficiently ensure comprehen-



sive protection for persons in complex criminal cases." Since the system has such
problem, I would expect a more serious control of the constitutionality of the way
state legal aid is organised. In fact, the issue of state legal aid was discussed in
2016 by the Supreme Court en banc itself, which adopted a judgment to cover an
advocate’s expenses on travel to a court hearing on route Tallinn-Tartu-Tallinn
in the amount of 36 euros.? When assessing the constitutionality of this matter,
the Supreme Court en banc found that the Bar Association must not be tasked
with establishing the rates of payment for the provision of state legal aid. Now,
the payment rates are established by the Minister of Justice but the problem of
insufficient funding has not been resolved. The other side of the coin represent-
ing the compensation of state legal aid expenses and the payment for legal aid
has always been the protection of the rights of the person who requires legal
aid, including protection of constitutional rights. One side of the coin is rarely
brighter than the other.

The format of this article does not allow discussing the problem of payment for
legal aid in more detail, however, I must note that procedural expenses were
addressed in several other judgments in 2016. In addition to the state fee issues?,
one civil procedure gave rise to a new issue concerning constitutional review,
resulting from which the Supreme Court en banc declared invalid Article 178(3)
of the Code of Civil Procedure, which allowed the circuit court to issue a ruling
without stating reasons during the adjudication of an appeal submitted against
a court ruling on the designation of procedural expenses.* In this judgment, the
Supreme Court reasoned, among other things, that the designation of procedural
expenses has an adverse effect on the fundamental right to ownership of parties
to the procedure, which is guaranteed by Article 32 of the Constitution, since it
imposes a proprietary obligation on one party to the procedure, which benefits
the other party to the procedure, or this is done partially, or not done at all.> On
the one hand, the claim for compensation of procedural expenses belongs in the
field of the fundamental right of ownership, but on the other hand, the reduction
of the amounts ordered to be paid for legal aid is quite usual in practice. There have
also been cases where the amount ordered to be paid was actually several times
smaller than the amount of expenses. Unfortunately, this means that a person

1 Itis questionable whether the payment of 240 euros for a criminal case consisting, for instance,
of 10,000 pages of files provided for preparing a defence instrument ensures comprehensive and
effective defence (see Article 6(3) of Regulation of Minister of Justice No. 16 of 26 July 2016).

2 RKUKo 26.04.2016, 3-2-1-40-15 (Judgment of the Supreme Court en barc).

3 RKPJKo 09.02.2016, 3-4-1-31-15 (Judgment of the Constitutional Review Chamber of the
Supreme Court);

4 RKUKo 01.02.2016, 3-2-1-146-15.
5 ibid., section 66.
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who goes to court cannot hope for their expenses to be compensated in case of
a win. This may constitute a barrier preventing a person from going to court to
protect their rights.® It must be noted that disputes concerning constitutionality
imply a heavier than average workload for counsels, among other things due to
the fact that this is not a daily issue for counsels.

I dare say that if the reality in the market of legal services (the level of advocates’
rates, time required for work) and the amount of work and expenses considered
reasonable by the court differ too much, it can eventually lead to more harm to
the people for whose protection the payable procedural expenses are reduced
in individual cases. If one cannot for that expenses on legal aid to be eventually
fully compensated, it can lead to choosing not to go to court, not to use legal
aid, or to try and limit it. However, such judgments may significantly harm the
person’s position, especially in an adversarial procedure. For the party that is able
to withstand a partial or complete lack of compensation of procedural expenses,
there will be no limitations on legal aid.

Towards a more effective judicial protection?

At the time of publishing of this article, one of the most relevant and topical issues
related to constitutional review is probably the so-called“big” individual com-
plaints, especially their admissibility.” It is a known fact that in 2003, the Supreme
Court en banc® found in the so-called Brusilov case that in order to protect one’s
own fundamental rights, a person can turn directly to the Supreme Court if the
person has no other effective possibilities to protect their right to go to court
in order to protect their rights, as guaranteed by Article 15 of the Constitution.

Such complaints have been regularly submitted to the Supreme Court, and the
year 2016 was no exception. The Supreme Court adjudicated the case which
concerned means of legal protection and claims for dividends of minority share-
holders.? Several civil procedures had already been conducted as parts of the
main dispute. The judgment made in this case confirmed the principle that an

6 In areal situation, significant reduction of payable procedural expenses can have an effect
similar to limitations on procedural aid, and this issue was discussed, for example, in RKUKo
12.04.2016, 3-3-1-35-15 (section 26).

7 The so-called small individual complaint is considered to mean the right, arising from Article
15(1) of the Constitution, to demand constitutional review of a relevant law or other legal instru-
ment, and the court has a respective obligation to initiate a specific review of such provision if
the judge is convinced that the provision is contrary to the Constitution. See Constitution of the
Republic of Estonia. Commented Edition. § 15 commentary 1.2.

8 RKUKo 17.03.2003, 3-1-3-10-02.
9 RKPJKm 19.04.2016, 3-4-1-34-15.
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individual complaint submitted to the Supreme Court is inadmissible as soon
as it is established in the case that the appellant had another effective means of
legal protection for protecting their rights in the judicial procedure, irrespective
of whether the appellant used it or not. Since the appellant could apply for a
review of constitutionality of the contested regulation together with the individual
complaint during judicial deliberations of the given civil case, the Supreme Court
predictably considered the complaint to be inadmissible. However, the appellant
pointed out that in the civil procedure, courts had interpreted legal instruments as
conforming with the Constitution, which the appellant believed to be wrong, and
the Civil Chamber of the Supreme Court had not directly reviewed these disputed
provisions. The Supreme Court’s current position is that if court judgments do not
include an analysis of constitutionality (at least not in case of the Supreme Court’s
judgments), it does not necessarily imply that such analysis was not performed,
and this cannot be a basis for accepting the individual complaint.'

The Supreme Court repeated its position that had already been expressed before,
i.e. that the Constitutional Review Chamber of the Supreme Court is not a court
instance standing above other Chambers of the Supreme Court, and to which
it is possible to submit complaints against judgments of the Civil, Criminal, and
Administrative Chambers. This confirms that even if the appellant believes that
a Chamber of the Supreme Court made a mistake, it is not possible to identify
and correct the mistake at the national level after the Supreme Court has adopted
a judgment of the case (except for possibilities related to the performance of
judgments of the European Court of Human Rights).

These positions lead to the conclusion that according to the present practice (if
one adjudication on the substance of the issue can be considered”practice”), the
area of application of an individual complaint is indeed limited to cases where
there is no other possibility to address the issue of constitutionality in another
(judicial) procedure.™ If such possibility exists or existed, then irrespective of
whether the appellant used this possibility or not, and irrespective of whether
courts actually analysed the issue of constitutionality in their judgments (upon
an application of the appellant or upon their own initiative), an individual com-
plaint cannot be submitted. Former practice included a case there the possibility
to submit an individual complaint was denied also in a situation where it was
actually impossible to apply for a constitutional review in any other procedure.'

10 See also RKPJKm 27.01.2017, 3-4-1-14-16, section 26. Apparently, the position of Mr T. Kolk is
different. Effective and just procedure for adjudication of a claim regarding unconstitutionality of
a legal instrument. — Juridica 2012/10, page 750.

11 At times, a missed opportunity can be restored by reinstating the deadline. See RKKKo
28.02.2017, 3-1-2-4-16.

12 RKPJKm 05.02.2008, 3-4-1-1-08, concerning the possibility of a constitutional review in the
arbitration procedure.
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In March 2017, the Ministry of Justice submitted a legislative intent to prepare
a draft of the Act Amending the Constitutional Review Court Procedure Act to
the coordinating circle.”® It is stated in the legislative intent that so far, Brusilov’s
complaint has been the only individual complaint whose substance was adjudi-
cated by the Supreme Court, and a large number of applications (according to
the legislative intent’s data, a total of 34) have been left unexamined for years
since they were considered inadmissible. The legislative intent quite reasonably
argues that the organisation of judicial procedures and possibilities, as well as
grounds for submission of different appeals and complaints must arise directly
from the laws, not from the practice of the Supreme Court. The right to address
the Supreme Court with such individual complaints must also be a part of the
respective judicial procedure created by laws.Yet, if the goal is not to make funda-
mental changes regarding the submission of applications to the Supreme Court
compared to the wording of the court practice, it is unlikely to be possible to
make the wording of the grounds for submitting a complaint in the form of an
abstract legal provision much clearer than it is currently expressed and specified
in many aspects in the judgments of the Supreme Court. It would probably still be
up to the Supreme Court to specify more specific limits. It is also not quite clear
from the legislative intent to what extent the right to submit a complaint to the
Supreme Court would be expanded. On the one hand, it notes that the changes
would not lead to significant influences, but on the other hand it points out that
the number of applications might increase due to the expansion of the grounds
for submitting applications.

In order to ensure comprehensive protection of a person’s rights, clearer and per-
haps even slightly wider acceptance of individual complaints might seem positive
at first glance. Indeed, there may be very unusual situations where the present
system provides no possibilities for judicial protection of rights.!* Nevertheless,
the creation of new possibilities for appeals and complaints is also problematic,
which is why such judgments must be considered very carefully.

The Chancellor of Justice has also referred to a few problematic issues.” If we take
into account the expansion of possibilities to submit individual complaints, whilst
looking at the development form a more general perspective, without forgetting
that the resources of the court system are limited, there is definitely a lot to discuss.
Another aspect to bear in mind is that according to the Constitution, the Estonian

13 Legislative Intent for Preparation of a Draft of the Act Amending the Constitutional Review
Court Procedure Act. — in the computer network: https://eelnoud.valitsus.ee/main/mount/
docList/08abb8f2-5ab4-4c80-ad32-3ad9b8bc8bba

14 In practice, turning to the Chancellor of Justice can also contribute to protecting one’s rights.

15 The opinion of the Chancellor of Justice regarding the legislative intent for preparing a draft of
the Act Amending the Constitutional Review Court Procedure Act.
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court system consists of three instances (Article 148 of the Constitution). Without
changing the Constitution, it is not possible to create a new court instance. When
adjudicating individual complaints, the Constitutional Review Chamber of the
Supreme Court could neither become a chamber positioned higher than other
chambers, nor revise the judgments of other chambers. Therefore, the area of
application of individual complaints could probably not include situations where
the appellant could or could have protected his or her rights in a civil, criminal,
or administrative judicial procedure. This area should also provide constitutional
limits on possibilities to submit individual complaints.

In the light of such limits, general and administrative courts must aim, first and
foremost, for the respective judicial procedures to provide comprehensive pro-
tection of rights. It means that a party’s claims regarding the unconstitutionality
of a certain provision must receive sufficient attention in the judicial procedure.
Moreover, courts of every instance should demonstrate initiative for the review
of constitutionality. Without a doubt, preparing a court judgment that declares
a certain provision unconstitutional would require a significant amount of time
from the court. Therefore, one can assume that reorganisation of the court system
using measures which allow a judge to spend more time on the administra-
tion of justice would directly contribute to a better assurance of constitutionality.

The possibility to submit a so-called big individual complaint should be the last
resort, because it should still be a civil, criminal or administrative court that is
in charge of protecting a person’s rights, including fundamental rights, and that
holds the responsibility. There should also be discussions on how the possibility
to submit individual complaints influences the work of general courts in situations
where in order to protect a person’s rights, some basis for the right to appeal
would have to be interpreted in a broader way. The main question is whether a
broader possibility to submit individual complaints can reduce courts’initiative
of assuring rights with no exceptions during the formation and development of
legal practice. It is also important to ensure that responsibility for constitutional
review is not blurred. According to the Constitution, this is the duty of every court,
not just that of the Supreme Court.

Establishing a clearly worded possibility to submit individual complaints, espe-
cially Establishing a clearly worded possibility to submit individual complaints,
especially expanding the bases for such complaints would presumably, at least
at the beginning, cause an increase in the number of complaints. Advocates are
obliged to use all means and methods which are in conformity with the law in the
interests of a client, while preserving their own professional honour and dignity
(Article 44(1)(1) of the Bar Association Act). An advocate must explain the avail-
ability of such possibility to the client, and most probably, the client will attempt
to use it. Judging by daily legal practice, I would predict that certain persons might
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try to use the new situation to get a more beneficial end result. If practice shows
that possibilities for such complaints to be accepted for procedure are narrow, the
number of complaints may start to decrease. In the end, everything depends on
the exact grounds for the submission of an individual complaint.

When expanding the possibilities for submitting individual complaints, it is also
necessary to carefully consider how individual complaints can influence the possi-
bility to turn to the European Court of Human Rights (ECHR). On the one hand,
it would, indeed, be good if individual complaints allowed to reduce the number
of applications submitted to ECHR from Estonia, provided that such complaints
are accepted and the appellant receives a favourable judgment, which is rather
exceptional. On the other hand, the condition for applying to ECHR is that all
domestic means of legal protection are exhausted. Although ECHR approaches
this criterion in a flexible manner, expanding the grounds for individual com-
plaints could turn an individual complaint into one of the means of legal protec-
tion that needs to be exhausted.' This would mean that if a person wanted to
apply to ECHR, he or she would first have to submit an individual complaint in
order to comply with the acceptance criteria of ECHR. However, this would, in
turn, lead to a higher number of individual complaints.

I would like to go back briefly to note that in order to ensure comprehensive
protection of persons’rights, a possibility to receive legal aid must also be ensured
in addition to possibilities for appeals established by laws. Therefore, expanding
the possibilities for submitting individual complaints should definitely include the
possibility to receive legal aid provided by the state for a comprehensive analysis
of the situation related to the possible breach of fundamental rights, as well as
for preparing the appeal. This entails an expansion of grounds for receiving state
legal aid, but also imply an allocation of additional funds. Situations that might
require the submission of an individual complaint are probably very unique and
complex, implying a certain level of qualification from the provider of legal aid,
and increasing the amount of time spent. This means that funds allocated by the
state for legal aid must be sufficient in order to ensure competent legal consulting
under presumably very complicated and singular situations, where other means of
legal protection do not allow protecting the person’s position. One measure that
could perhaps have a positive impact on the situation is to increase the amount
of funds allocated for the provision of state legal aid at the so-called first level,
i.e.in a regular court procedure.

16 See for example ECHR case Grisankova vs. Latvia.
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Further in form, closer in substance

Expanding legal protection has many facets and possibilities, if only we could
find the right way for it. One case concerning constitutional review, adjudicated
in 2016, made the author wonder whether a court judgment which at first glance
seems to be leading the judicial branch of power away from the appellant could
transform into a guideline that brings parties to the procedure closer to the court,
this time not from the position of the right to appeal, but from the position of
communication with the court.

The given case concerned provisions regarding the Code of Administrative Court
Procedure (CoACP) and the jurisdiction of administrative courts."” In particu-
lar, the Tartu Administrative Court found that certain provisions of the CoACP
were unconstitutional in the part in which they established the obligation of
appellants residing in the work area of the Tartu Administrative Court to sub-
mit appeals against the actions of the Estonian National Social Insurance Board
(ENSIB) to the Tallinn Administrative Court. The disputed matter involved the
ENSIB’s judgment to terminate the payment of family support to a person (father)
residing in the work area of the Tartu Administrative Court. The judgment stated
that it was made in Jogeva. The Tartu Administrative Court denied the ENSIB’s
application to transfer the case to the Tallinn Administrative Court, declaring the
respective provisions of the CoACP invalid in the part in which they provided
for the obligation of appellants residing in the work area of the Tartu Adminis-
trative Court to submit appeals against the actions of the ENSIB to the Tallinn
Administrative Court. Although a number of parties to the procedure, such as
the Minister of Social Affairs and the Minister of Justice found that such court
jurisdiction order where all appeals submitted against the judgments of the ENSIB
are subordinate to the Tallinn Administrative Court is contrary to the Constitution,
the Supreme Court did not satisfy the application of the Tartu Administrative
Court. The Supreme Court also did not agree with the interpretation suggested
by the Chancellor of Justice which would have retained the jurisdiction with the
Tartu Administrative Court.

The Supreme Court mentioned that such order where the judgments of the ENSIB
cannot be appealed against in the court at the place of residence, but only in the
Tallinn Administrative Court, has an adverse effect on the fundamental right to
equality established in Article 15(1) (the right of recourse to the courts), Article
24(2) (the right to attend any hearing held by a court in this person’s case), as
well as Article 12(1) of the Constitution. The question of adverse effect on the
fundamental right to equality arose from the fact that although similarly to the
ENSIB, the location of the Estonian Tax and Customs Board within the legal

17 RKPJKo 10.05.2016, 3-4-1-31-15.
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meaning is in Tallinn, a special rule was established for the Tax and Customs Board,
according to which applications can still be submitted to the administrative court
at the place of residence or location (Article 8(6) of CoACP).

If follows from the positions of the Supreme Court, among other things, that
the reorganisation of the court system and the development of modern means
of communication resulted in a situation where distance between courts and
people is increasing, and within reasonable limits, this is unavoidable and permis-
sible. I would agree with the Supreme Court in that codes of procedure provide
for numerous possibilities for“the court to reach the person”. For instance, the
Supreme Court mentioned the option of holding a court session in a location
other than the courthouse in which the procedure is conducted (Article 129(2) of
CoACP), the possibility to carry out the inspection of the file outside the court-
house and probably rather in a courthouse at the place of residence or location
of the applicant (Article 88(6) of CoACP), as well as the possibility to organise
a procedural conference (Article 129(3) of CoACP and Article 350 of the Code
of Civil Procedure). However, the use of such possibilities requires a timely sub-
mission of relevant applications which the court can, but does not necessarily
have to satisfy. For example, while the representative of the respondent may
start to examine a court file on a short notice, the complainant needs more time
and planning. Without a doubt, such procedure is more troublesome for the
complainant, and the complainant’s possibilities depend on the court’s readiness
to meet his or her needs. Moreover, the use and provision of such possibilities
implies expenses. Therefore, increasing the distance between the court and the
appellant also causes expenses for the courts.

On the other hand, if the Supreme Court considered the availability of such possi-
bilities as an argument to say the adverse effect on significant fundamental rights
was small, such possibilities must also be reasonably and realistically available
for complainants. Hopefully, this will be achieved in the course of court practice,
but also through cooperation between different county and administrative courts,
if necessary. A number of parties to the procedure and the dissenting Justices of
the Supreme Court I. Koolmeister and J. Luik pointed out that typical users of the
services of the ENSIB are socially vulnerable persons, mostly natural persons who
experience difficulties in coping with everyday life. In such cases, it is especially
important to ensure that different modem possibilities for communication with
courts are effectively available for the persons, since the availability of such pos-
sibilities is a prerequisite for the provisions of court jurisdiction to be considered
constitutional. Therefore, even if the Supreme Court has not seen a problem in
the fact that the court (courthouse) has physically moved further from the com-
plainant in several cases, such judgment indicates that in terms of possibilities to
organise work processes, the court must gradually move closer to parties to the
procedure. This is a very reasonable approach.
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Where to consider the matter, near or far?

In continuation of the topic of closeness, it is relevant to mention that in 2016,
another chapter was added to the discussion on long-term visits to persons in
custody.’ While prisoners have the right to long-term (normally 24-hour) visits
from their close ones, then according to Article 94(5) of the Imprisonment Act,
long-term visits from close ones are not allowed for persons in custody. In 2011,
the permissibility of this limitation was already reviewed by the Constitutional
Review Chamber in the form of concrete norm control, and the Chamber found
that the limitation was constitutional.”” However, the Tallinn Administrative Court
and the Tallinn Circuit Court have referred to newer judgments of the European
Court of Human Rights®, claiming that the state cannot deny the possibility of
long-term visits to persons in custody solely on the basis of prohibiting legal
provisions. An explanation is required as to why such limitation is necessary and
justified in case of the specific individual. Despite the fact that various parties to
the procedure considered the absence of the right of discretion with respect to
allowing long-term visits to be a problem, the Supreme Court did not declare
the disputed part of the Imprisonment Act to be unconstitutional within the
framework of concrete norm control.

In its 2011 and 2016 judgments, The Supreme Court stated has that questions
related to adverse effects on family life are considered both when the person is
taken into custody as a restricting measure, and when the custody is subsequently
extended. Defence lawyers often use circumstances related to private life, i.e.
family life, as the reason to object custody or its extension, and the combination
of such circumstances can be an argument that supports the person’s release
from custody. The complexity of this question was pointed out by E. Kergandberg
and S. Laos in their dissenting opinions. They believe that there are grounds to
assume that in court practice, public interest is a priori assessed as wider and more
solid in case of long-term custody, and that in general, it always outweighs the
intensity of adverse effect on the family life of the person in custody. However,
a counter-argument is that if the intensity of adverse effect on the family life of
the person in custody is reduced, the weight of arguments against extending the
custody is somewhat reduced, and it can even lead to a longer period of custody.
The primary goal of the person is still to become free, rather than”enjoy”long-
term visits while being held in custody.

18 RKPJKo 16.11.2016, 3-4-1-2-16.
19 RKPJKo 04.04.2011, 3-4-1-9-10.
20 ECHRVarnas vs. Lithuania and ECHR Costel Gaciu vs. Romania.
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Another issue subject to debate is whether the need to limit the communication
of the person held in custody, i.e. long-term visits, decreases over time. One must
agree with the Supreme Court in that in some cases, the risk of influencing the
criminal procedure remains until the stage of the cassation procedure.”! How-
ever, such risk decreases with time, which must be and is considered. Otherwise,
usual short-term custody at the beginning of the pre-trial procedure could be
considered needless. It is definitely debatable how far we can go with a pragmatic
approach, but the claim that a case can be sent from a court of higher instance
back to the county court (Article 341 of the Code of Criminal Procedure), which
was voiced in a court judgment, is a problematic one. This can indeed happen,
but it is important to remember that such situation is only possible if courts have
significantly infringed the criminal procedure law. It is doubtful that a situation
where the grounds for limiting a person’s rights were not considered (consider-
ation was deemed unnecessary) can be justified with the possibility that courts
might significantly breach procedural requirements. The general problem is that
the longer the court procedure lasts, the harder it is to establish the truth. In
general, when assessing balance of a person’s rights, it must be assumed that a
court procedure is mostly conducted according to the requirements.

In the judgment, the Supreme Court points out that Article 11 of the Constitution,
according to which limitations to the fundamental rights are necessary in a dem-
ocratic society, does not include the person’s fundamental right of discretion. It
merely requires discretion to result in a proportionate outcome from the position
of limiting the person’s fundamental right (section 119). According to the Cham-
ber’s assessment, such constitutional right of discretion does not arise from any
other provision of the Constitution. Adverse effect on the integrity of family life
of a person can also be a proportionate measure if it has been considered during
the creation of the law by the legislator whose legitimacy is based on democratic
principles. Such approach can be disputed, as just like the Supreme Court itself
pointed out, it is not possible to abandon the discretion stage completely. In
order to identify the proportions of an adverse effect on a person’s fundamental
rights, the adverse effect and the interest justifying it must be balanced against
each other. The subject of the question is rather whether the discretion stage
can take place further away, i.e. at the level of the legislator, or whether it must
necessarily take place closer, i.e. considering the circumstances of the individual
case. For comparison purposes, it is interesting to note that in cases concerning
weapons permits?, the Supreme Court has considered the absence of a general

21 Apparently there have also been cases where a person committed a very serious crime, but
taking this person into custody was related not to the risk of influencing the criminal procedure,
but to the risk of the person fleeing from prosecution.

22 For example, 26.04.2011, 3-4-1-2-11.



PRACTICE OF CONSTITUTIONAL REVIEW 2016 — VIEWPOINT OF AN ADVOCATE?

case-based right of discretion as contrary to the Constitution, however, it has
stated that it is permissible to limit certain persons’rights without applying the
right of discretion.”

The decisive factor in the given case was probably the Supreme Court’s judgment
to very clearly limit the constitutional review with the specific circumstances of
the applications submitted by persons concerned. The Court found that under
these specific circumstances (charges against the person, including extortion and
belonging to a criminal organisation), forbidding long-term visits with the aim
of crime prevention cannot be considered as a disproportionate measure. The
Court reached such conclusion despite the fact that there is no separate indi-
vidual case-based right of discretion regarding the permission or prohibition of
long-term visits. Nevertheless, the Supreme Court stressed that under different
circumstances, applying an absolute prohibition of long-term visits to a person
held in custody can lead to an unconstitutional result. In their dissenting opin-
ions, justices of the Supreme Court E. Kergandberg and S. Laos also refer to the
need to address the given topic more thoroughly in the future than it was done
in the given case.? This problem definitely deserves more attention, also from the
position of the rights of children, taking into account legitimate goals that could
be achieved by limiting communication with children.

The possibility to consider specific circumstances of an individual case may in
turn constitute a serious argument to be taken into consideration during the
assessment of constitutionality. The argument regarding the existence of the right
of discretion was at the centre of the last and probably most widely discussed
dispute regarding the constitutionality of the administrative reform.>* Numer-
ous observations can be made with regard to this dispute, especially considering
that colleagues of the author of this article from the law office represented the
Government of the Republic in this case. However, I will mention a few.

Although in order to increase the capabilities of local governments, the legislator
had issued a regulation for changing the administrative and territorial organi-
sation, which generally requires a local government with at least 5000 residents
to be formed, the Supreme Court granted the Government of the Republic the

23 For example, 14.12.2010, 3-4-1-10-10, section 60.

24 Dissenting opinion of Justices of the Supreme Court E. Kergandberg and S. Laos in case 3-4-1-
2-16.

25 See also K. Zurakovskaja-Aru. The Right vs. Possibility of a Child to Communicate with an
Imprisoned Parent — Reversed from Communication Outside Prison. — Juridica 2015/6, pp.
405-417.

26 RKPJKo 20.12.2016, 3-4-1-3-16.
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right of discretion regarding the adoption of the final judgment on changing the
administrative and territorial organisation. The possibility to assess the actual
capabilities of a local government served as the argument to justify the constitu-
tionality of the regulation.

From the academic point of view, it is interesting to note that when assessing
the constitutionality of the Administrative Reform Act, the Supreme Court did
not consider it possible to fulfil the requirements of the proportionality review.
Arguing that the Constitution gives Riigikogu a lot of leeway on establishing
the administrative division of the country’s territory, the Supreme Court only
assessed whether the legislator had complied with the conditions of prohibition
of arbitrariness by establishing the given law. There have been numerous situa-
tions where Riigikogu has had a lot of leeway, but apparently no reason to depart
from the principle of proportionality and its subprinciples (suitability, necessity,
moderateness) as a condition for material constitutionality of legal instruments.
Proportionality control has also been used for the discretion of adverse effects on
different constitutional principles. For example, the Supreme Court en banc has
even used proportionality review to assess the permissibility of adverse effects that
the Treaty Establishing the European Stability Mechanism has on the financial
competence of Riigikogu, as well as the respective financial sovereignty of the state
and the principle of a democratic state based on the rule of law.”” Admittedly, there
are areas in which numerous different judgment-making possibilities exist, and
in such cases, a convulsive justification of suitability, necessity, and moderateness
gives an artificial impression of a thorough analysis. Hopefully, further practice
of the Supreme Court will make it clear which cases require a proportionality
review, and which ones need a more general assessment of compliance with the
prohibition of arbitrariness.

That case left one more issue to be resolved in further practice. Namely, the
question as to which procedure should be used to contest a regulation of the
Government of the Republic, the result of which is that a local government unit
ceases to exist as a subject? In his competing opinion, justice of the Supreme Court
J. Pold pointed out that in order to contest such judgment, one could consider an
administrative court procedure or a constitutional review court procedure, but
there is no clarity as to the exact procedure of such contestation. J. Pold notes that
judicial protection of a local government unit can be illusory if it is unclear which
court procedure should be used to contest the given regulation on the basis of
Article 13(1) of the Administrative Reform Act.

27 RKUKo 12.07.2012, 3-4-1-6-12.
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Whether the possibility to defend rights in such an unclear situation is illusory
or just complicated, is the question of taste. It is, however, clear that a situation
where a possibility for legal defence exists in principle but it is not clear in which
procedural form such protection of rights can be applied for, is very unfavourable
and eventually also very costly for parties to the procedure. A good example of
such problem is a case adjudicated by the Special Panel. As a result of its judg-
ment, a dispute that had already reached the Supreme Court was sent back to the
county court and also to the administrative court.”® Aside from dealing with the
substance of the case, both parties to the procedure and courts have to dedicate
a lot of attention on whether the chosen procedural order is correct.

As it is clear from the above, different procedural topics are very interesting for
lawyers (including the author) from the professional viewpoint. In the end, a
procedure is the very framework within which a dispute is adjudicated, which is
why it cannot be underestimated. On the other hand, an excessive focus on the
procedure, as well as a very strict division between court branches, do not always
help to work in a reasonable way to achieve legal stability regarding the question
that made the person turn to court. However, at times, it is important not to stop
halfway, and to ensure sufficient clarity for the parties to the procedure about
the procedure for the adjudication of the dispute, so that the procedure used for
the final resolution of the substance of the problem can be headed in the right
direction from the very beginning. I mentioned the topic of closeness a number
of times. If everyday administration of justice is available and close to a person,
their constitutional rights are also be better protected.

28 See RKEKo 28.03.2016, 3-2-1-178-15 (Judgment of the Special Panel of the Supreme Court)
together with the dissenting opinion of P. Pikamée (joined by V. Kove).
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On 7 June 2016, Riigikogu adopted the Administrative Reform Act. The Act
entered into force on 1 July 2016. On 30 June 2016, the council of Képu Rural
Municipality submitted an application to the Supreme Court to review the con-
stitutionality of the Administrative Reform Act. By the end of September, the
Supreme Court received applications from another 25 councils of local gov-
ernments: councils of rural municipalities of Abja, Emmaste, Haaslava, Illuka,
Juuru, Jarvakandi, Kambja, Karksi, Kullamaa, Koo, Kdina, Leisi, Luunja, Liiganuse,
Miéetaguse, Noo, Pala, Poide, Pithalepa, Rakke, Tudulinna, Tostamaa, Vaivara, and
Ulenurme, as well as the Loksa City Council.

The councils challenged the change of the administrative territorial organisation,
its funding, and the constitutionality of provisions which concerned the 2017
elections to councils of local governments. The councils asked to declare invalid
Article 3, Article 7(4) and (5), Article 8, and Articles 9-13, as well as Article 20(1),
Article 24, and Article 28(2) of the Administrative Reform Act. In an alternative
application, the councils of rural municipalities of Juuru and Tostamaa asked to
declare the Administrative Reform Act as a whole unconstitutional and invalid.
The Constitutional Review Chamber of the Supreme Court reviewed the appli-
cations on 4 October 2016 during an open court hearing. The Chamber made
its long-awaited decision in the constitutional review case no. 3-4-1-3-16 on 20
December. The Supreme Court partly satistied the petitions of councils of rural
municipalities of Kopu, Juuru, and Téstamaa, and declared the limit for cov-
ering merger costs (100,000 euros) stated in the second sentence of Article
24(1) of the Administrative Reform Act unconstitutional and invalid. The
Supreme Court did not satisfy the rest of the applications.

This article takes a closer look at questions raised regarding the minimum size of
local governments and the funding of changes in the administrative-territorial
organisation.
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Prohibition of arbitrariness

All applicants found that provisions of the Administrative Reform Act breached
the guarantees established in the Constitution for local governments: guarantee
of local governments’individual legal status and financial guarantee.

Article 154(1) of the Constitution states that all local matters are determined and
administered by local authorities, which discharge their duties autonomously in
accordance with the law. According to Article 158 of the Constitution, the adminis-
trative area of a local authority must not be changed without first hearing the local
authority’s opinion. The Chamber found that the given provisions in conjunction
with each other are the basis that prohibit the state authority to act arbitrarily
towards an individual local government by changing the administrative-territo-
rial organisation of the local government. This prohibition constitutes a specific
expression of a general prohibition of arbitrary exercise of the state authority
established in the first sentence of Article 3(1) of the Constitution regarding a local
government. The prohibition of arbitrariness assumes that change of the admin-
istrative-territorial organisation of a local government formally and materially
corresponds to the Constitution, however, it is necessary to take into consideration
Article 158 of the Constitution, according to which borders of local governments
cannot be changed without hearing the opinion of the authority.!

Article 2(2) of the Constitution states that in terms of the organisation of its gov-
ernment, Estonia is a unitary state whose administrative division is provided by
law. The Chamber found that it follows from the given provision that the legis-
lator has a broad decision-making space for establishing and changing the
administrative-territorial organisation of the local government. Given the
legislator’s big decision-making space, the Chamber did not consider it possible
to follow the requirements of control of proportionality, and it only assessed
whether by enacting the Administrative Reform Act, the legislator complied with
the conditions of prohibition of arbitrariness.?

Aim of the administrative reform

During the review of material constitutionality of the provisions regulating the
change of administrative-territorial organisation, the Chamber assessed whether
the provisions had a constitutional aim and helped to achieve the aim.

1 RKPJKo 20.12.2016, 3-4-1-3-16, section 87 and 88 (Decision of the Constitutional Review
Chamber of the Supreme Court).

2 Sections 89 and 91 of the decision.
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According to Article 1(2) of the Administrative Reform Act, the purpose of the
administrative reform is to support the increase of local governments’ capacity in
offering high quality public services, using regional prerequisites for development,
increasing competitiveness, and ensuring more consistent regional development.
In order to achieve this purpose, this Act provides for the alteration of admin-
istrative-territorial organisation of rural municipalities and cities, as a result of
which local governments must be able to independently organise and manage
local life and perform functions arising from law. The implementation of the
administrative reform also takes into account the aims of the state governance
reform in the context of organising public administration, which include ensuring
a good quality and availability of public services, and cost savings.

The letter of explanation of the Administrative Reform Act lists the fragmented
organisation of local governments, and local governments’s difficulties in guar-
anteeing fundamental rights as the main problems that need to be resolved.?
According to the explanations, the need for an administrative reform resulted from
local governments’ capacity problems that did not allow them to duly perform
their tasks arising from the law.*

The Chamber found that the goal of improving local governments’ capacity to
provide public services, as established by the legislator, is constitutional. Public
services that must be provided by local governments are related to fundamental
rights and freedoms, guarantee of which is also the obligation of local govern-
ments according to Article 14 of the Constitution. If local governments are una-
ble to provide such services at a sufficient level, fundamental rights may be left
unprotected.’ The Chamber referred to an earlier position of the Supreme Court en
banc, according to which the state cannot allow a situation where the availability
of basic public services largely depends on the degree of economic sustainability
of the local government at a person’s place of residence or location.®

At least 5,000 residents

The central category of the administrative reform is the capacity of a local gov-
ernment. Local governments must be able to independently organise and man-
age local life and perform functions arising from law. According to the criterion

3 Letter of explanation of the Draft Administrative Reform Act (200 SE). Available online at
https://www.riigikogu.ee/tegevus/eelnoud/eelnou/fec18826-0e43-4435-9ba8-598bbed4ead0/
Haldusreformi%?20seadus

4 Ibid, section 11.
5 Sections 116 and 118 of the decision.
6 RKUKo 16.03.2010, 3-4-1-8-09, section 67 (Decision of the Supreme Court en banc).
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for the minimum size of a local government established in Article 3 of the
Administrative Reform Act, a local government is able to guarantee the profes-
sional capacity necessary for organising tasks arising from the law, and provide
quality services to all residents of the local government according to the aim of
the administrative reform stated in Article 1(2) of the Administrative Reform Act,
if the local government has at least 5,000 residents.

According to the letter of explanation of the Draft Administrative Reform Act, the
numerical value of the criterion for the minimum size of a local government is
based on the professional capacity of officials, as well as the justifications related
to the potential of providing public services. According to an opinion shared by
many experts, 5,000 residents is the minimum number that allows a local gov-
ernment to effectively and sustainably provide obligatory services established by
the law, and develop itself.”

The administrative reform is based on the understanding that higher capacity can
be achieved by the economies of scale effect. A bigger local government provides
a possibility to specialise in aspects that enhance competence, and optimised
workload also results in more competitive salaries. Increase in the number of
residents allows to spend more funds on a substantial development of different
fields, provision of public services, and investments.?

Article 9(3) of the Administrative Reform Act provides for four exceptions where
the Government of the Republic does not have to initiate change in the admin-
istrative-territorial organisation of a local government that does not meet the
criterion for the minimum size of a local government. The exceptions are based
on the following: low density area; local governments related to each other his-
torically, culturally and geographically; island local municipalities; decrease in
population. In case of the first two exceptions, the condition is that a newly
formed local government must have at least 3,500 residents. The condition for
applying the exception is that retention of the local government must not lead
to negative impact on the circumstances listed in Article 7(5) of the Territory of
Estonia Administrative Division Act. According to Article 7(5) of the Territory of
Estonia Administrative Division Act, the following circumstances shall be consid-
ered upon initiating an alteration of the administrative-territorial organisation:
1) historical justification; 2) effect on residents’ living conditions; 3) residents’
sense of cohesion; 4) effect on the quality of providing public services; 5) effect on
administrative efficiency; 6) effect on the demographic situation; 7) effect on the
organisation of transport and communications; 8) effect on business environment;

7 Letter of explanation of the Draft Administrative Reform Act, page 12.
8 Ibid, page 22.
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9) effect on the educational situation; 10) organisational functioning of the local
government as a common service area.

The requirement of having at least 5,000 residents as the main basis for the
administrative reform resulted in an opposition from local governments and
deserved a lot of criticism from the media. The applicants claimed that compulsory
mergers of local governments initiated by the Government of the Republic and
based on the minimum local government criteria were not in accordance with
the Constitution. The reasons presented by the legislator were not convincing.
The applicants claimed that the legislator had not explained why such criterion
provided for the specific number of 5,000 residents, whereas other criteria that
would allow to assess the capacity of local governments (e.g., the circumstances
stated in Article 7(5) of the Territory of Estonia Administrative Division Act) were
disregarded.

Right of discretion of the Government of the Republic

In relation to the minimum number of residents, the central question of the
dispute was whether the Government of the Republic is obliged to change the
administrative-territorial organisation of local governments with less than 5,000
residents with respect to which no exception can be made on the basis of Article
9(3) of the Administrative Reform Act.

The answer given to this question has a defining importance, especially for those
local governments that did not voluntarily comply with the administrative-territo-
rial reform. However, this is not the only reason. Namely, according to Article 9(2),
the proposal of the Government of the Republic may also include local govern-
ments that meet the criterion or that do not meet the criterion for the minimum
size of a local government, regarding which the Government of the Republic has
adopted a regulation for changing the administrative-territorial organisation,
and changing the administrative-territorial organisation of which would have a
positive effect, on the basis of circumstances provided for in Article 7(5) of the
Territory of Estonia Administrative Division Act. Such”inclusion”is provided for in
a situation where change is necessary or expedient for assuring the capacity of a
local government that does not meet the criterion for the minimum size of a local
government according to Articles 1(2) and 2(3) of the Administrative Reform Act.
The applicants claimed that the criterion for the minimum size of a local govern-
ment stated in Article 3 of the Administrative Reform Act is binding with regard
to decision-making on a change of the administrative-territorial organisation
initiated by the Government of the Republic, and that the Government of the
Republic must adopt a decision regarding a change of a local government that
does not meet the criterion for the minimum size, if there are no grounds to apply
the exceptions stated in Article 9(3) of the Administrative Reform Act. However,

8/



EVE ROHTMETS

88

the Chamber found that the criterion for the minimum size of a local gov-
ernment is binding with respect to the Government of the Republic only
when the procedure is initiated, and not when the final decision is adopted,
since the Administrative Reform Act also states the conditions based on which
the Government of the Republic can leave the administrative-territorial organ-
isation of a local government that does not meet the criterion for the minimum
size unchanged by terminating the procedure.’

The Chamber emphasised that according to Article 9(9) of the Administrative
Reform Act, when the Government of the Republic decides to change the admin-
istrative-territorial organisation, it must assess the justification of the local gov-
ernment’s negative opinion, and therefore, the law imposes the obligation of
discretion on the Government of the Republic. According to Article 9(9) of the
Administrative Act, the Government of the Republic must make its decision,
taking into consideration the circumstances stated in Article 9(2) and (3), which
is why the space for consideration of the Government of the Republic and the
circumstances to be identified are mainly established in these provisions.!

According to the opinion of the Chamber, it follows from Article 9(9) and (2)
that if a local government that does not meet the criterion for the minimum size
of a local government and to which no exception can be applied on the basis of
Article 9(3), is able to ensure professional capacity required for performing tasks
arising from the law, and provide quality public services to all residents of the
local government in accordance with the aim of the administrative reform stated
in Article 1(2) of the Administrative Reform Act, the Government of the Republic
does not have to complete the reform of the administrative-territorial organisa-
tion with respect to such local government. Thus, the Government of the Republic
can also terminate the procedure for a change of the administrative-territorial
organisation on the basis of Article 9(9)(1) of the Administrative Reform Act in
case of a local government that concludes in its reasoned opinion that it is able
to perform its tasks even if such local government has fewer than 5,000 residents.
The Chamber also explained that if the Government of the Republic has decided
to change the administrative-territorial organisation of a local government on
the basis of Article 9(2) of the Administrative Reform Act, in case of a dispute, the
court can check whether the Government of the Republic has correctly identified
factual circumstances and correctly exercised its right of discretion when enacting
its regulation on the basis of Article 9(9)(2)."

9  Section 100 of the decision.
10 Section 103 of the decision.
11 Sections 104 and 105 of the decision.
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Does bigger equal more powerful?

The applicants believed that impact of the number of residents on the capacity
of local governments is different, and that there is no general optimum size of a
local government. According to the applicants’ opinion, it is not possible to jus-
tifiably claim that a forced merger of local governments would help to improve
their ability to provide public services.

According to the assessment of the Chamber, the measure chosen by the
legislator for achieving the aim was not clearly inappropriate. In its assess-
ment, the Chamber considered the broad right of discretion given to the Gov-
ernment of the Republic, as well as the fact that before establishing the minimum
number of residents, the legislator tried to stimulate the creation of larger local
government units using another method, namely by establishing the Promotion
of Local Government Merger Act already in 2004."

The Chamber found that there is no reason to doubt the legislator’s assumption
that forming larger local governments can improve the capacity of local gov-
ernments to provide public services. The Chamber admitted that abstractly, the
capacity of local governments can be assessed using criteria other than the number
of residents, however it emphasised that the judicial power cannot replace
the legislator in offering other approaches. According to Article 2(2) and 3(1)
of the Constitution, establishing the basic principles of local governments’
capacity is such an important national issue that only Riigikogu is compe-
tent to decide upon it. Therefore, the Chamber did not see any reason to doubt
the constitutionality of forming local governments with at least 5,000 residents.*

The dispute that erupted over the minimum size obscured a bigger goal of the
reform — the formation of local governments with at least 11,000 residents. Thus,
according to Article 1(3) of the Administrative Reform Act, in order to achieve the
goal of the administrative reform, the formation of local governments with at least
11,000 (criterion of a local government’s recommended size) residents must be
preferred in the course of changing the administrative-territorial organisation.

12 Sections 104 and 105 of the decision.
In the opinion issued as part of the court case, the Government of the Republic noted that
although the Territory of Estonia Administrative Division Act that provides for the grounds for
the merger of local governments has been in force for 21 years, and the Promotion of Local
Government Merger Act that provides for paying a merger grant and offering other conces-
sions to local governments that merge upon their own initiative has already been in force for
12 years, the number of residents is still below 5,000 in 80% of local governments, and below
2,000 in more than half of local governments (section 50 of the decision).

13 Section 120 of the decision.
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Substantive part of the administrative reform

Another reason for criticism addressed against the administrative reform of local
governments was the fact that services provided by local governments and their
standard of quality are not established in more detail until the second stage of
the reform.

Article 38 of the Administrative Reform Act provides for changes of laws of the
area for the purpose of implementing the administrative reform. On the basis of
this article, ministries have an obligation to analyse laws of the area of responsibil-
ity based on the area of government, in order to identify tasks that are performed
by the state, but should be handled by local governments due to their nature,
which could hence be assigned to local governments. In relation to that, the
aspects of forming the revenue base allocated to local governments for perform-
ing their tasks will also be reviewed. According to the plan, changes in the tasks
and organisation of local governments should enter into force on 1 January 2018.
The applicants found that the goal of ensuring that the administrative reform
results in the formation of local governments whose sufficient capacity would be
able to perform all tasks assigned to them by the law and ensure quality public
services, in general corresponds to the Constitution, however, it is not sufficiently
specified. The present reform is just an administrative-territorial reform, which
cannot be implemented without a substantial administrative reform. The appli-
cants believed that forced merger has an adverse effect both on the principle of
legal clarity and the principle of legitimate expectation (Article 10 of the Consti-
tution), as it is not clear which public services and with which quality must
be provided by local governments. The applicants found that in the interest
of legal clarity, the legal set of rules concerning the administrative reform should
have been adopted at the same time.

The Chancellor of Justice also agreed that together with the norm regulating
administrative and territorial changes, it would have been appropriate to adopt
an implementation act and standards for the provision of public services, which
would allow to better assess the administrative sustainability of a local govern-
ment. However, as opposed to the applicants, the Chancellor of Justice found
that failure to do that does not cause unconstitutionality.

According to assessment of the Constitutional Review Chamber of the Supreme
Court, provisions of the Administrative Reform Act cannot be deemed unconstitu-
tional on the basis of a claim that due to the absence of relevant laws, it is not clear
which tasks must be performed by local governments after the implementation
of the administrative-territorial reform, what requirements will be applied to the
provision of public services in the future, and what funds will be available for per-
forming such tasks.The Chamber came to a conclusion that future changes made
in laws and possible problems regarding the funding of local governments do not
constitute a legal barrier to the execution of the administrative-territorial reform
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initiated by the Government of the Republic, and that application of Article 9(9)
of the Administrative Reform Act must be based on local governments’ capacity
to perform tasks established according to the law presently in force.™

Merger grant or compensation of costs

According to the second sentence of Article 154(2) of the Constitution, the costs
related to national obligations assigned to a local government by law are covered
from the state budget. It was not disputed in the case that the change of the
administrative-territorial organisation undertaken under the initiative of either a
local government or the Government of the Republic is a national task assigned
to the local government, the costs related to which must be compensated from
the state budget.

According to Article 20 of the Administrative Reform Act, if the change of the
administrative-territorial organisation is initiated by the council of a local gov-
ernment, a new local government formed resulting from the change is paid the
merger grant. The rate of the merger grant is 50 euros per resident of the merged
government unit. The minimum amount of the merger grant to which a unified
local government is entitled is 150,000 euros, and the maximum amount is 400,000
euros. According to Article 23 of the Administrative Reform Act, the merger grant
allocated from the state budget can be used for covering the cost of actions listed
in Article 6(2) of the Promotion of Local Government Merger Act, and also for
paying a one-off compensation for the chairman of the council, mayor of a rural
municipality, or mayor of a city of the respective local government upon the
expiry of their powers.

If the change of the administrative-territorial organisation is initiated by the Gov-
ernment of the Republic, the merger grant is not paid. In such case, according to
the second sentence of Article 24(1) of the Administrative Reform Act, the costs
stated in Article 6(2)(1)(4") of the Promotion of Local Government Merger Act or in
Article 12(2)(4) of the Administrative Reform Act resulting from the change of the
administrative-territorial organisation are compensated to the local government
from the state budget on the basis of expenditure documents.

The applicants claimed that Article 24 of the Administrative Reform Act is contrary
to the financial guarantee stated in the second sentence of Article 154(2) of the
Constitution in conjunction with the principle of equal treatment arising from
Article 12(1) of the Constitution, as it precludes the payment of the merger grant
to most local governments in whose case the change of the administrative and
territorial order is initiated by the Government of the Republic.

14 Sections 123 and 130 of the decision.
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The Chamber noted that different treatment is manifested in that in case of a
merger initiated by the council, local governments do not have to give proof of
the actual expenses related to the merger, and they are paid the merger grant
according to a calculation basis (number of residents) established by the law. In
addition to that, there are more actions for whose funding the merger grant can
be used. However, if a merger was initiated by the government, in order to have
its costs compensated, the local government undertakes to submit expenditure
documents, and there will be fewer actions whose related costs are compensated.

The Chamber found that different treatment of local governments was not
arbitrary. The goal of different compensation of expenses related to the change
of administrative-territorial organisation was to encourage local government
units to merge upon an initiative of the councils of local government units. If the
administrative-territorial organisation is changed upon an initiative of the councils
of local governments, the state interferes in the right of self-organisation of local
governments to a lesser extent, local governments have better possibilities for
making their choices, and have more time to complete the merger. The legisla-
tor has established exceptions for cases where the Government of the Republic
changes the administrative-territorial organisation of a local government in a
situation where councils have already merged upon their own initiative or could
not merge upon their own initiative due to factual obstacles.’

Maximum limit of merger costs

According to the second sentence of Article 24(1) of the Administrative Reform
Act, costs related to changes in the administrative-territorial organisation initiated
by the Government of the Republic are compensated on the basis of expenditure
documents, however, in the extent not exceeding 100,000 euros. The councils
of rural municipalities of Kopu, Juuru, and Téstamaa were of the opinion that
the maximum limit of compensating the costs was contrary to the Constitution.

In the letter of explanation of the Draft Administrative Reform Act, the establish-
ment of the maximum limit was explained by the need to prevent local govern-
ments from spending unreasonable amounts before the merger. The Chamber
found that this could not be a legitimate reason for deviating from the
requirement stated in the second sentence of Article 154(2) of the Consti-
tution. The requirement stated in the second sentence of Article 24(1) of the
Administrative Reform Act, according to which costs are compensated on the basis
of expenditure documents, must be sufficient for preventing unjustified costs. In
addition to that, the minister responsible for the given field can establish more

15 Section 203 of the decision.
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specific conditions and procedures for the compensation of costs (Article 24(2)
of the Administrative Reform Act).'

The Draft Administrative Reform Act does not include an explanation as to why
the amount of 100,000 was chosen as the maximum limit of costs. A representa-
tive of the Government of the Republic confirmed that so far, local governments’
merger-related costs have usually remained below 70,000. The examples presented
by the Government of the Republic concerned voluntary mergers of two, three, or
four local governments. It is possible that in case of the administrative-territorial
change initiated by the Government of the Republic, the number of merging
local governments will be higher. Therefore, according to the assessment of the
Chamber, it is not possible to rule out the possibility that the costs will exceed
100,000 euros in case of a change of the administrative-territorial organisation ini-
tiated by the Government of the Republic. The Chamber found that the financial
guarantee arising from the second sentence of Article 154(2) of the Constitution
is established as a rule, which is breached if the costs related to the performance
of national tasks assigned to a local government by the law are not covered from
the state budget, or are covered only in part. Therefore, the law that partly
precludes the compensation of costs breaches the Constitution and must
be declared invalid in this part."”

Language of the law

Although the Supreme Court declared that the Administrative Reform Act was
formally in accordance with the Constitution, the legislator should not ignore the
criticism regarding legal clarity arising from this Act.

The Chamber noted among other things that the Administrative Reform Act
expresses the legislator’s intention using complex sentence constructions
(extremely long complex sentences), which makes reading and understanding the
law a time-consuming process and may lead to different ways of understanding
it. Understanding the provisions of the Act is made even more difficult due to a
large number of references to other laws and legal acts contained in them. The
Chamber added that it considers it a condemnable situation when the wording
of laws is chosen without sufficient regard to the language and style requirements
of a draft act, and that the language of a draft act must be clear, unambiguous,
and precise.’®

16 Section 193 of the decision.
17 Sections 194-195 of the decision.
18 Section 113 of the decision.
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In its decision of 23 February 2011, Riigikogu approved the”Development Trends
of the Legal Policy until 2018”. In this decision, among other things, Riigikogu
emphasised that in a democratic state based on the rule of law, the law is and
will remain the primary instrument of implementing political decisions, and that
preparing clear, simple, and precise legal instruments is important in order to
assure their applicability in practice. The standard of legal quality stated in the
annex to the decision provides that in order to comply with the requirement of
legal clarity, Estonian draft acts must be prepared using as simple language as
possible, clearly and precisely, taking primarily into account the persons who are
assumed to be the target group of the legal act both as implementers and address-
ees (section 9.1). Although this basic principle is just one part of the arsenal of
legislative drafting, its observance reduces possibilities for disputes, and therefore
also helps to save resources.”

The normative and technical quality of the Administrative Reform Act is the
reason why the language of this Act is difficult (if not impossible) to understand.
The councils decided to turn to the Supreme Court in order to protect local gov-
ernments’ constitutional guarantees, and to obtain clarity. The Supreme Court’s
interpretations and clarifications made the Act that had caused the confusion a
lot clearer. If the Supreme Court found the law to contain possibilities that the
legislator had not actually aimed for, this is also a lesson to learn for the legislator.

Conclusion

Given the broadness of the legislator’s decision-making space, the political choices
disputed in the given constitutional review case remained in force. Time will tell
whether and to what extent the legislator’s choices are justified.”

While establishing the sizes and borders of local governments is just a prereq-
uisite for executing a substantial administrative reform, there is still no clarity
regarding the latter at the time of writing this article. Neither the Government of
the Republic nor Riigikogu have decided on the local governments’ exact tasks,
or how they would be financed in the future.?

19 For example, let us think about which costs related to the court case regarding the Administra-
tive Reform Act were actually paid by the state.

20 The progress of the administrative reform can be followed via the specialists of the State Reform
Radar. The State Reform Radar is a joint initiative of the Estonian Employers’ Confederation and
the Praxis Centre for Policy Studies, which monitors the progress of the state reform and gives
recommendations to policymakers. For more information, see https://www.reformiradar.ee/

21 Press release of the National Audit Office”The model of funding local governments needs
changes”, 03.04.2017. See also the overview of the National Audit Office“Funding of local gov-
ernments”, Tallinn 31.03.2017. Available on the website of the National Audit Office.



ADMINISTRATIVE REFORM IN FOCUS OF THE CONSTITUTIONAL REVIEW

More than six years before the enactment of the Administrative Reform Act, the
Supreme Court en banc declared as unconstitutional the failure to enact such
legislative acts that: 1) establish which obligations assigned to a local government
must be performed by the local government and which by the state; 2) allocate
funds for deciding on questions regarding local life and its organisation by a
local government from the funds intended for the performance of the state’s
obligations, and provide for funding the state’s obligations assigned to a local
government from the state budget.? Since 2010, attempts have been made to
distinguish the state’s tasks that are performed by local governments, in order to
ensure the availability of means required for their funding in the budget, and to
distinguish them from other allocated funds.

During the compilation of the overview of funding of local governments, the
National Audit Office organised a survey among local governments in order to
obtain their opinion regarding the problems and expectations concerning the
funding of local governments. The results demonstrated that the majority of local
governments were not satistied with the progress of negotiations regarding the
funding of local governments held between the state and representatives of local
governments.” Given the communication difficulties and the complexity of the
questions that needed to be resolved, the next stage of the administrative reform
is a big challenge both for the legislator and the implementers of the reform.

The near future will show how the changes of the administrative-territorial organ-
isation initiated by the Government of the Republic will play out, and what impact
the decision made as part of to the constitutional review procedure, which served
as the basis of this article, will have on such changes. If the Government of the
Republic adopts a merger regulation despite local governments’negative opinions,
we can probably expect new disputes in court.

22 RKUKo 16.03.2010, 3-4-1-8-09.
23 Overview of the National Audit Office (reference 21).
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OVERVIEW OF PROCEDURAL
STATISTICS OF COUNTY,
ADMINISTRATIVE, AND CIRCUIT

COURTS IN 20716.

ADJUDICATED CASES AND AVERAGE ANNUAL
WORKLOAD OF JUDGES IN DETAIL

Kiilli Luha, Analyst of the Courts’ Service of the Ministry of Justice

In 2016, county courts received the following total numbers of cases for adjudica-
tion: 30,452 civil cases (0.8% less than in 2015), 29,980 expedited payment order
procedures (3.8% more than in 2015), 16,694 criminal procedure cases (2.9% less
than in 2015), including 7,628 criminal cases and 10,032 misdemeanour procedure
cases (14.2% less than in 2015).

The following charts demonstrate changes in the number of criminal and misde-
meanour cases (Figure 1), and civil cases (Figure 2)' that were submitted to county
courts during the past five years. The trend line in the charts shows changes in
the workload of courts during these five years.

Dynamics of the number of criminal and misdemeanour cases
received by county courts in the years 2011-2016
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incl. criminal cases 9849 9129 8418 7699 7540 7628

. misdemeanour procedure cases 5111 6917 8790 10861 1695 10032
Figure 1

1 The chart shows the total number of cases submitted to courts of first instance in the civil pro-
cedure, including the expedited procedures for e-payment order submitted to the Parnu County
Court and the Haapsalu Courthouse, and excluding supervision procedures.
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Dynamics of the total number of civil cases received
by county courts in the years 2011-2016
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Figure 2

Administrative courts received 2,956 complaints for adjudication (12.3% less than
in 2015), of which a total of 3,123 administrative cases were adjudicated. The
following chart (Figure 3) demonstrates changes in the number of administrative
cases submitted to courts during the past five years. The trend line in the chart
shows changes in the workload of administrative courts during these five years.

Dynamics of the number of cases received by administrative courts
in the years 2011-2016
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Figure 3

Circuit courts received the following total numbers of cases in appeal procedures
and appeal against a court ruling procedures: 2,772 civil cases (6.0% less than in
2015), 1,638 administrative cases (8.5% less than in 2015), 2,252 criminal pro-
cedure cases (6.1% less than in 2015), and 208 misdemeanour procedure cases
(5.6% more than in 2015). The following chart (Figure 4) demonstrates changes in
the number of cases in all types of procedures submitted to circuit courts during
the past five years. The trend line in the chart shows changes in the workload of
circuit courts during these five years.
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Dynamics of the total number of cases received by circuit courts
in the years 2011-2016
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Figure 4

More detailed data regarding procedural statistics of courts of 1st and 2nd instance
in 2016, organised by types of procedure, is published on the website of courts

http://www.kohus.ee.

Adjudication of cases in county courts: criminal and misdemeanour cases

In county courts, a total of 16,635 criminal procedure cases were adjudicated,
which can be divided by the type of procedure as follows: 43% of the adjudi-
cated cases were criminal cases (24% of the criminal cases were submitted for
adjudication in the expedited procedure), 30% were cases of judges in charge
of execution of court judgements, 19% were cases of preliminary investigation
judges, 4% were international cooperation cases, and 2% were other criminal
procedure cases (Figure 5).

The number of criminal procedure cases adjudicated
in county courts in 2016 by type

international
other criminal cooperation cases 4%
procedure cases 2%

cases of judges in charge
of execution of court
judgements 30%

criminal cases 43%
incl. in the expedited
procedure 24%

cases of preliminary
investigation judges 19%

Figure 5
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The total number of criminal cases adjudicated in county courts was 7,463, which
included 3,081 cases adjudicated in the Harju County Court, 1,254 in the Pérnu
County Court, 1,709 in the Tartu County Court, and 1,419 in the Viru County
Court. Two thirds of the criminal cases (i.e. 5,146 cases) were adjudicated in the
compromise procedure (incl. 890 in the expedited procedure), 1,757 in the alter-
native procedure (incl. 833 in the expedited procedure), 173 in the summary
procedure (incl. 61 in the expedited procedure), and 387 in the general procedure
of the case. On average, the adjudication of general procedure cases took county
courts 181 days.

The following table shows the number of criminal cases adjudicated on the merits
in the general procedure, and the time of procedure required for their adjudication:

Number of Number of
criminal cases Average criminal cases Average
adjudicated in | time of adjudicated time of

Court .. .
general pro- procedure | in simplified procedure
cedure on the (in days) procedure on the | (in days)
merits merits

Harju County Court | 99 171 2667 23

Parnu County Court | 88 134 1113 14

Tartu County Court | 75 184 1525 31

Viru County Court 41 274 1180 38

Total and average 301 177 6485 2%

for county courts

Based on the workload points (WP) used by courts in 2016, all criminal procedure
cases can be divided into four bigger categories®. The following chart shows the
number of adjudicated court cases by court:

2 Very time-consuming and complex cases (WP 139.73-559.8): from general procedure cases with
one person accused at trial and over 15 criminal episodes to general procedure cases with 15
persons accused at trial and over 15 criminal episodes; time-consuming cases (WP 31.05—
108.85): from general procedure cases with one person accused at trial and up to 5 criminal epi-
sodes to general procedure cases with one person accused at trial and 5 to 15 criminal episodes,
and cases for administration of coercive psychiatric treatment in general procedure; moderately
time-consuming cases (WP 6.04-20.70): alternative procedure cases and cases for administra-
tion of coercive psychiatric treatment in alternative procedure, and compromise procedure cases
with up to 5 persons accused at trial and over 5 persons accused at trial and over 15 criminal
episodes, summary procedure cases with over 5 persons accused at trial and over 15 criminal
episodes, and appeals against rulings of the Office of the Prosecutor General; less time-consum-
ing and fast cases (WP 1.15-4.5): all remaining criminal procedure cases.
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Very time- Time- Moderately Less time-con-
consuming and consuming time-consum- suming and
complex cases cases ing cases fast cases
O I A IR R IO B 1
Court % 2 % K % K qé 3
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Harju
County 5 0,1% 129 1,8% 1469 | 20,4% 5591 77,7%
Court
Parnu
County 2 0,1% 110 5,2% 93 4,4% 1908 | 90,3%
Court
Tartu
County 4 0,1% 97 2,5% 204 5,3% 3525 92,0%
Court
Viru
County 5 0,1% 59 1,7% 310 8,9% 3124 | 89,3%
Court
Total and
?"erage 16 | 01% | 395 | 24% | 2076 | 12,5% | 14148 | 85,0%
or county
courts

The most time-consuming general procedure cases adjudicated in county courts
in 2016 were a criminal case with 7 persons accused at trial and 107 criminal
episodes (crimes against property and public order); a criminal case with 15 per-
sons accused at trial and 106 criminal episodes (mostly crimes against property)
and a case with 12 persons accused at trial and 84 crime episodes (mostly crimes
related to drugs).

The total number of misdemeanour cases adjudicated in county courts was 10,628,
which included 5,351 cases adjudicated in the Harju County Court, 1,875 in
the Parnu County Court, 1,810 in the Tartu County Court, and 1,592 in the Viru
County Court. On average, the adjudication of misdemeanour cases took a court
40 days, and the adjudication of appeals against a decision in a misdemeanour
case took 58 days.
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Based on the workload points (WP) used by courts in 2016, all misdemeanour
procedure cases can be divided into three bigger categories.’ The following chart
shows the number of adjudicated court cases by court:

- . Moderately Less
Time-consuming ] A q o
cases time-consuming time-consuming
cases cases
; £ . £ g | B
Court 3 E 5 E 5 2 "
3 T8 3 T8 3 ° 8
(e o B Y o B Y L @D
= | B 7| B2 ¢ | B
S = S = S =
g S & g S & g S =
=) 5.9 =) 5.9 =) 5.9
Z [arils Z [arils Z [arilS
Harju County Court 889 16,6% 143 2,7% 4319 80,7%
Parnu County Court 144 7,7% 53 2,8% 1678 89,5%
Tartu County Court 241 13,3% 49 2,7% 1520 84,0%
Viru County Court 201 12,6% 70 4,4% 1321 83,0%
Total and average for | 75 | 43 90, 315 3,0% 8838 | 83,2%
county courts

In county courts, criminal and misdemeanour cases were adjudicated by a total
of 59 judges, including 22.2 in the Harju County Court, 9.8 in the Parnu County
Court, 15 in the Tartu County Court, and 11.5 in the Viru County Court.* In 2016,
every judge of the Harju County Court adjudicated an average of 324.1 criminal
procedure cases and 241 misdemeanour procedure cases, every judge of the Parnu
County Court adjudicated an average of 215.6 criminal procedure cases and 191.3
misdemeanour procedure cases, every judge of the Tartu County Court adjudicated
an average of 255.3 criminal procedure cases and 120.7 misdemeanour procedure
cases, and every judge of the Viru County Court adjudicated an average of 304.2
criminal procedure cases and 138.4 misdemeanour procedure cases.

Adjudication of cases in county courts: civil cases

The total number of civil cases adjudicated in county courts was 30,048, which
included 14,362 cases adjudicated in the Harju County Court, 3,824 in the Péarnu

3 Time-consuming cases (WP 7-14): appeals against decisions of a body conducting extra-judicial
proceedings, and economic and environmental misdemeanour cases; moderately time-con-
suming cases (WP 3-3.7): administration of confiscation of property and appeals against a body
conducting extra-judicial proceedings; less time-consuming cases (WP 1-2): cases of judges in
charge of execution of court judgements, applications for state aid.

4 This calculation is based on the specialisation and vacant positions of judges, as well as long-
term (over 3 months in a row) absences from work.
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County Court, 6,629 in the Tartu County Court, and 5,233 in the Viru County
Court. Within the given type of procedure, the cases can be divided according
to their substance as follows (Figure 6): over a half, i.e. 53% of the adjudicated
cases were procedure on action cases, 39% were procedure on petition cases, 6%
were international legal assistance cases, and 2% are equally divided between
securing of action / preliminary legal protection cases, and other cases submitted
to the court. In the expedited payment order procedure, a total of 30,300 payment
order applications were adjudicated (the average time of procedure was 61 days).

The number of civil cases adjudicated
in county courts in 2016 by type

procedure on
action cases 53%

international legal

. other cases 1%
assistance cases 6%

Figure 6

General average time of procedure of cases adjudicated in county courts in 2016
was 101 days, including 108 days in the Harju County Court, 91 days in the Parnu
County Court, 86 days in the Tartu County Court, and 110 days in the Viru County
Court. The most time-consuming cases were civil cases adjudicated on the merits
in the procedure on action. The following chart shows the time required for the
adjudication of the abovementioned civil cases by court.

Number of civil cases Average time of proce-
Court adjudicated on the merits in 5 P
: dure (in days)
procedure on action
Harju County Court 4098 183
Parnu County Court 1019 143
Tartu County Court 1593 155
Viru County Court 1834 147
Total and average for 8544 165
county courts

The highest number of cases adjudicated on the merits in county courts were law
of obligations cases (33% of the adjudicated cases) and family law cases (24%
of the adjudicated cases), as well as cases based on the General Part of the Civil
Code Act (14% of the adjudicated cases). The remaining 29% includes in relatively
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equal shares execution, association law, labour law, property law, international
legal assistance, and other civil cases (Figure 7).

The number of civil cases adjudicated in county
courts in 2016 by substance

law of obligations 33%
incl. loan, credit and
communication
services contratcts 49%

family law 24%
incl. maintenance
support 42%

international legal
‘ assistance 5%

labour law 1% execution 5%

legal aid and notary’s fees 3%
association law 2% other 6%

Figure 7

Based on the workload points (WP) used by courts in 2016, all civil cases can be
divided into four bigger categories®. The following chart shows the number of
adjudicated court cases by court:

5 Very time-consuming and complex cases (WP 30-40): property law in procedure on action,
intellectual property cases, association law in procedure on petition cases, unjustified enrich-
ment in procedure on action cases, action against an insurer, contracts for provision of medical
treatment services, reorganisation cases, securities cases, restructure of debts cases, bankruptcy
cases in procedure on action, etc.; time-consuming cases (WP 20-28): maritime law cases in pro-
cedure on action (CMR), labour law cases, family cases / division of property, inheritance cases,
family cases in procedure on action (regulation of communication with a child), declarations of
bankruptcy, execution in procedure on action, civil law partnership contracts, other contracts
for use, etc.; moderately time-consuming cases (WP 5-15): utility services cases in procedure
on action, maintenance support cases, designation of a guardian for an adult with limited active
legal capacity, administration of estate management measures, ruling on procedural expenses,
loan and credit contracts and contracts for provision of communication services in procedure on
action, preliminary evidence procedure, land register cases in procedure on petition, preliminary
legal protection, etc.; less time-consuming cases WP (1-5): adoption, international private law
cases, placement of a person to hospital, divorce cases, preliminary security cases.
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Court
Total and
?"erage 2357 | 7,8% | 5347 | 17,8% | 15814 | 52,6% | 6530 | 21,7%
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courts

In county courts, civil cases were adjudicated by a total of 81 judges, including
39.5 in the Harju County Court, 10.6 in the Parnu County Court, 18.9 in the
Tartu County Court, and 12 in the Viru County Court.® In 2016, every judge who
adjudicated civil cases adjudicated an average of 363.6 civil cases in the Harju
County Court, 360.8 in the Parnu County Court, 350.7 in the Tartu County Court,
and 436.1 in the Viru County Court.

Adjudication of cases in administrative courts

In 2016, a total of 3,123 administrative cases were adjudicated in administra-
tive courts, 1,865 of which were adjudicated in the Tallinn Administrative Court,
and 1,258 in the Tartu Administrative Court. The cases adjudicated on the merits
included protection of public order cases (38% of the adjudicated cases), tax law
cases (14% of the adjudicated cases), population cases 13%, and other adjudicated

6 This calculation is based on the specialisation and vacant positions of judges, as well as long-
term (over 3 months in a row) absences from work.
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administrative cases (22% of the adjudicated cases), as well as environmental law,
planning and construction cases, economy and administrative law cases, and

public procurement cases (13% of the adjudicated cases) (Figure 8).

The number of cases adjudicated in administrative

public procurement 2% g

economy and V

administrative law 5%

other 22%

courts in 2016 by substance

planning and construction 5%

The biggest number of adjudicated cases were prison complaints (1,011 in total),
399 of which were adjudicated in the Tallinn Administrative Court, and 612 in the

Tartu Administrative Court.

The average time of procedure in 2016 was 152 days in the Tallinn Administrative
Court and 111 in the Tartu Administrative Court. The average time of procedure

protection of
public order 38%
inc. prison cases 85%

tax law 14%

Figure 8

of administrative cases adjudicated on the merits was as follows:

Court

Number of administrative
cases adjudicated on the
merits

Average time of proce-
dure (in days)

Tallinn Administrative

administrative courts

Court 720 284
Tartu Administrative 531 191
Court

Total and average for 1251 244

Based on the workload points (WP) used by courts in 2016, all administrative
cases can be divided into four bigger categories.” The following chart shows the

number of adjudicated court cases by court:

7 Very time-consuming and complex cases (WP 30-40): tax decision cases, tax law / customs cases,

public procurement cases, planning and construction cases, environmental law cases, prop-

erty reform cases, medical law cases etc.; moderately time-consuming cases (WP 12-24): data
protection and public information cases, cases regarding issues of local life, protection of public
order / prison cases, service relationships cases; lesser time-consuming cases (WP 2-10): parking
cases, applications for permission for an administrative action, applications for state legal aid for
preparation of an appeal, applications for preliminary legal protection.
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In administrative courts, administrative cases were adjudicated by a total of 25.4
judges, including 16.3 judges in the Tallinn Administrative Court and 9.1 judges in
the Tartu Administrative Court. In 2016, every judge of the Tallinn Administrative
Court adjudicated an average of 114.4 administrative cases, and every judge of the
Tartu Administrative Court adjudicated an average of 138.2 administrative cases.

Adjudication of cases in circuit courts: civil cases

During 2016, a total of 2,896 civil cases were adjudicated in circuit courts (2,025
in the Tallinn Circuit Court and 871 in the Tartu Circuit Court), including 1,348
civil cases in the appeal procedure and 1,524 civil cases in the appeal against a
ruling procedure.

The biggest part of the cases adjudicated on the merits included law of obligations
and family law cases (respectively 36% and 15% of the adjudicated cases), and
other bigger groups included execution cases (9% of the adjudicated cases) and
property law cases (7% of the adjudicated cases). The share of other civil cases
in the adjudicated cases did not exceed 5% of the total amount of adjudicated
cases (Figure 9).
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The number of civil cases adjudicated in circuit courts in 2016 by substance

family law 15%
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international legal
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t666igus 3%

associtation law 4%
Figure 9

In circuit courts, civil cases in the appeal procedure were adjudicated in an average
of 158 days (148 days in the Tallinn Circuit Court and 180 days in the Tartu Circuit
Court), and in the appeal against a ruling procedure in 36 days (35 in the Tallinn
Circuit Court and 39 in the Tartu Circuit Court).

In civil chambers of circuit courts, cases were adjudicated by 18.9 judges, includ-
ing 12.9 judges in the civil chamber in Tallinn and 6 judges in the civil chamber
in Tartu. In 2016, every judge of the Tallinn Circuit Court adjudicated an average
of 70.8 civil cases in the appeal procedure and 86.2 cases in the appeal against a
ruling procedure. Every judge of the criminal chamber of the Tartu Circuit Court
adjudicated an average of 72.5 civil cases in the appeal procedure and 85 cases
in the appeal against a ruling procedure.

Adjudication of cases in circuit courts: criminal and misdemeanour cases

During 2016, a total of 2,273 criminal cases were adjudicated in circuit courts
(1,220 in the Tallinn Circuit Court and 1,053 in the Tartu Circuit Court), including
519 criminal cases in the appeal procedure and 1,533 cases in the appeal against
a ruling procedure, as well as 221 cases initiated in a circuit court.

The biggest share of cases adjudicated in circuit courts were cases of judges in
charge of execution of court judgements and criminal cases (respectively 31% and
30% of the adjudicated cases). Other groups include cases of preliminary investi-
gation judges (26% of the adjudicated cases), other criminal procedure cases that
constituted 12% of the adjudicated cases (including 129 appeals against rulings
of the Office of the Prosecutor General), and a small share (1% of the adjudicated
cases) of international cooperation cases (Figure 10).
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The number of criminal procedure cases adjudicated in
circuit courts in 2016 by substance

other criminal procedure cases 12%

application for
international
cooperation 1%

cases of preliminary
investigation judges 26%
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of execution of court
judgments 31%

Figure 10

Criminal cases in the appeal procedure were adjudicated in an average of 33 days
(33 days in the Tallinn Circuit Court and 47 days in the Tartu Circuit Court). Other
cases in the appeal against a ruling procedure were adjudicated in an average of 13
days (14 days in the Tallinn Circuit Court and 13 days in the Tartu Circuit Court).

A total of 214 misdemeanour procedure cases were adjudicated, 127 of which
were adjudicated in the Tallinn Circuit Court and 87 in the Tartu Circuit Court.

Criminal and misdemeanour cases were adjudicated in criminal chambers of
circuit courts by a total of 13 judges, including 8 judges in the criminal chamber in
Tallinn and 5 judges in the criminal chamber in Tartu. In 2016, every judge of the
Tallinn Circuit Court adjudicated an average of 43.3 criminal cases in the appeal
procedure and 109.3 cases in the appeal against a ruling procedure. Every judge
of the criminal chamber of the Tartu Circuit Court adjudicated an average of 34.8
criminal cases in the appeal procedure and 175.8 cases in the appeal against a
ruling procedure.

Adjudication of cases in circuit courts: administrative cases

During 2016, a total of 1,731 administrative cases were adjudicated in circuit courts
(1,000 in the Tallinn Circuit Court and 731 in the Tartu Circuit Court), including
872 administrative cases in the appeal procedure and 859 cases in the appeal
against a ruling procedure.

The biggest share of cases adjudicated on the merits in circuit courts were cases
regarding protection of public order, the majority of which were prison cases (a
total of 864 prison complaints were adjudicated). Other than that, the biggest
shares included tax law (14% of the adjudicated cases) and population (12% of
the adjudicated cases) cases. Environmental law, public procurement, economy
and administrative law, and planning and construction cases in total constituted
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15% of the adjudicated cases, and the remaining 15% of cases included other
administrative cases (Figure 11).

The number of administrative cases adjudicated in
circuit courts in 2016 by substance
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Figure 11

In circuit courts, administrative cases in the appeal procedure were adjudicated
in an average of 265 days (236 days in the Tallinn Circuit Court and 293 days in
the Tartu Circuit Court), and in the appeal against a ruling procedure in 31 days
(33 in the Tallinn Circuit Court and 27 in the Tartu Circuit Court).

In administrative chambers of circuit courts, cases were adjudicated by 11.9 judges,
including 6 judges in the administrative chamber in Tallinn and 5.9 judges in the
administrative chamber in Tartu. In 2016, every judge of the Tallinn Circuit Court
adjudicated an average of 72 administrative cases in the appeal procedure and 94.7
cases in the appeal against a ruling procedure. Every judge of the administrative
chamber of the Tartu Circuit Court adjudicated an average of 74.6 administrative
cases in the appeal procedure and 49.3 cases in the appeal against a ruling procedure.



ADJUDICATION OF COURT CASES
IN THE SUPREME COURT IN 2016

Signe Ritsep,
Chief Specialist of the Legal Information Department of the Supreme Court

Statistical data characterising the work of the Supreme Court is collected on the
basis of applications for procedure submitted to the Supreme Court and reviewed
court cases. Data regarding reviewed court cases and applications for procedure
is collected by three types of judicial procedure: civil court procedure, admin-
istrative court procedure, and offence procedure. In the constitutional review
procedure, data is collected only regarding cases that have been reviewed. In
case of applications for procedure, only appeals and applications (for example,
appeals in cassation, appeals against a court ruling, and applications for review)
are considered. Reviewed cases are accounted on the basis of individual cases.
It is important to consider that one court case may include a review of several
complaints or applications.!

Review of applications for procedure in chambers of the Supreme Court

Figure 1. Review of applications for procedure in the Supreme Court 2011-2016
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1 More specific data regarding the review of applications for procedure and court cases in the
Supreme Court since 1993 is available at the website of the Supreme Court https://www.riigiko-
hus.ee/en.



According to the law, the Supreme Court has the right to decide whether to accept
an application for procedure with the aim of assuring the lawfulness of a decision
made by a court of lower instance, harmonising court practice, or developing the
procedural law.

Out of the 2,839 applications which the Supreme Court decided to accept or reject,
432 applications, i.e. 15% were accepted in 2016. In 2015, 16% of applications
were accepted (457 applications out of 2,877). In 2014, the share of accepted
applications was 18% (422 applications out of 2,391 were accepted). A year before,
this indicator was two percent higher, i.e. 20% (478 applications out of 2,361
were accepted). The share of applications accepted for procedure in reviewed
applications has been constantly decreasing in 2012-2016.

The work of the Civil, Administrative and Criminal Chambers of the Supreme
Court was characterised by a heavy workload in 2016, just like in the previous

years (see Figure 2).

Figure 2. Review of applications for procedure by types of procedure in 2016.
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The Civil Chamber accepted for procedure a total of 1,414 applications for
procedure (1,477 in 2015), 1,221 of which were submitted in 2016. The Chamber
reviewed 1,172 applications (1,284 in 2015). A decision to accept or reject an
application was made in case of 1,023 applications (1,079 in 2015), 205 of which
(213 in 2015) were accepted for procedure.
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Figure 3. Review of applications for procedure in the Civil Chamber
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The Administrative Chamber accepted for procedure a total of 1,116 applica-
tions for procedure (1,192 in 2015), 971 of which were submitted in 2016. The
Administrative Chamber reviewed 1,031 (997 in 2015) applications, a decision to
accept or reject an application was made in case of 918 applications (819 in 2015),

104 of which (104 in 2015) were accepted for procedure.

Figure 4. Review of applications for procedure in the Administrative Chamber
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ADJUDICATION OF COURT CASES IN THE SUPREME COURT IN 2016

The Criminal Chamber accepted for procedure a total of 1,476 applications for
procedure (1,556 in 2015), 1,236 of which were submitted in 2016. The Chamber
reviewed 1,294 applications (1,332 in 2015). A decision to accept or reject an
application was made in case of 898 applications (979 in 2015), 123 of which (140
in 2015) were accepted for procedure.

Figure 5. Review of applications for procedure in the Criminal Chamber
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Results of the review of court cases in chambers of the Supreme Court

Constitutional Review

In 2016, the Supreme Court reviewed 15 court cases in the constitutional review
procedure. The following Table 1 shows the results of the court cases reviewed
in the constitutional review procedure in more detail. In cases reviewed by the
Constitutional Review Chamber or by the Supreme Court en banc, a respective
application or complaint was satisfied in 7 cases. The challenged provision of a
legal act was declared unconstitutional in 7 court cases. 5 complaints or applica-
tions were not satisfied, and 3 complaints were returned without review.
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Table 1. Results of the court cases reviewed in the constitutional review procedure in 2016.

Decision or action of
Act of a local

Total Law the National Electoral
government .
Committee

Constitutional
review cases 15 11 1 3
reviewed in 2016

Court 9 8 1

Council of a local
government

Other person 4 1 3

Confirmation of the
application or decla-
ration of the provision | 7 6 1
being unconstitu-
tional

Application not
satisfied; declaration
of the provision being | 5 3 2
unconstitutional
denied

Return of the applica-
tion without review

Result

The Criminal Chamber adjudicated 102 offence cases, including 73 crime cases
and 29 misdemeanour cases. The challenged court decision was left unchanged
in 17 crime cases and in 5 misdemeanour cases. The decision of a court of lower
instance was annulled with respect to 45 criminal cases and 15 misdemeanour
cases, i.e. with respect to court decisions in 62% of criminal cases and 52% of
misdemeanour cases. Justifications regarding a challenged court decision were
changed in case of eight decisions.

The Civil Chamber adjudicated 172 court cases in 2016. The Civil Chamber
annulled 66% (113) of the challenged court decisions, 33 decisions were left
unchanged, and justifications regarding a court decision were changed in 16 cases.

The Administrative Chamber reviewed 97 administrative cases. The Supreme
Court annulled approximately 66% of decisions of courts of lower instance in
administrative cases (a total of 64). Court decisions were left unchanged in 16
cases, and justifications were changed in 12 cases.



ADJUDICATION OF COURT CASES IN THE SUPREME COURT IN 2016

Figure 6. Review of court cases in the Criminal, Administrative, and Civil Chamber
in 2016
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